I. INTRODUCTION
Section 7 of the Clayton Act was intended to arrest the anticompetitive effects of market power in their incipiency. The core question is whether a merger may substantially lessen competition, and necessarily requires a prediction of the merger's impact on competition, present and future. The section can deal only with probabilities, not with certainties. And there is certainly no requirement that the anticompetitive power manifest itself in anticompetitive action before § 7 can be called into play. If the enforcement of § 7 turned on the existence of actual anticompetitive practices, the congressional policy of thwarting such practices in their incipiency would be frustrated. 1 On August 31, 2011, the United States brought an action to enjoin the merger.
2 The government's complaint was subsequently amended to include the claims of seven states and Puerto Rico as coplaintiffs. 3 Two competitors also filed suit to enjoin the transaction and the defendants unsuccessfully moved to dismiss their complaints. 4 The government's case is scheduled to go to trial on February 13, 2012.
II. STANDARD FOR EVALUATING THE MERGER
The starting point for any evaluation is the statute itself. Section 7 of the Clayton Act prohibits mergers and acquisitions when the effect of the transaction "may be substantially to lessen competition, or to tend to create a monopoly." 6 Contemporary merger law is forward looking. Courts are called upon to make judgments about the likely effects of a merger that has not yet taken place. Uncertainty and errors of both overenforcement and underenforcement are inevitable. Some observers counsel for lenient merger review, as they believe the market will invariably correct any mistakes because new firms will enter and market power will quickly disappear. But the lessons from the financial crisis call into question these empirically suspect beliefs. 7 Markets do not always self-correct. 8 Most mergers do not yield significant efficiencies (which, if they did, would warrant a light touch approach to merger review). 9 Instead, in the current era of Too-Big-and-Integral-to-Fail, we can see how Congress in the aftermath of World War II got it right. In amending the Clayton Act, Congress saw the dangers of concentrated economic and political power, and sought to arrest these threats in their incipiency. 10 Thus, when evaluating mergers, the enforcers and the courts should respect Congress's desires and err, if anything, on the side of enforcement. Enforcement under the Clayton Act must also consider whether there is a trend toward concentration. "Long-term trends in HHI changes," the Fifth Circuit recently noted, "can be used to examine the structure of markets and are used to determine the effect of mergers on the market." 11 Where the market trends show that the merging parties "have been the dominant players in the relevant markets and do not indicate any trend of reduced concentration . . . ," then a merger should be enjoined. 12 An immediate danger of monopolization is not needed for a merger to be unlawful.
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The merger law, by its own language and Congress's intent, requires heightened scrutiny of mergers, especially those in already concentrated 10. As the Court noted about the 1950 amendments to the Clayton Act, it was "apparent that a keystone in the erection of a barrier to what Congress saw was the rising tide of economic concentration, was its provision of authority for arresting mergers at a time when the trend to a lessening of competition in a line of commerce was still in its incipiency." Brown Shoe Co. v. United States, 370 U.S. 294, 347 (1962) . The Court noted, " [t] hat § 7 of the Clayton Act was intended to reach incipient monopolies and trade restraints outside the scope of the Sherman Act was explicitly stated in the Senate Report on the original Act . . . . This theme was reiterated in congressional consideration of the amendments adopted in 1950, and found expression in the final House and Senate Reports on the measure." Id. at 347 n.32 (citation omitted).
11 industries with entry barriers.
14 Thus, the outcome for merger review should significantly differ than the outcome for evaluating antitrust restraints generally under the Sherman Act.
III. THIS MERGER IS PRESUMPTIVELY ANTICOMPETITIVE
Under well-established U.S. law, there is a strong presumption of illegality when the merging firms' market shares are significant in an industry with high entry barriers. As the Supreme Court said, [A] merger which produces a firm controlling an undue percentage share of the relevant market, and results in a significant increase in the concentration of firms in that market is so inherently likely to lessen competition substantially that it must be enjoined in the absence of evidence clearly showing that the merger is not likely to have such anticompetitive effects." 15 Consistent with the legislative intent of the Clayton Act, courts have regarded a transaction that would lead to further concentration in an already highly concentrated market as presumptively illegal under Section 7. 16 In
United States v. Philadelphia National Bank, the Court held that a merger resulting in a single firm controlling thirty percent of a market trending toward concentration in which four firms controlled seventy percent of the sales was presumptively illegal. 17 Unless the merging parties "meet their burden of rebutting this presumption, the merger must be enjoined. [r] egardless of how one were to define the relevant drug wholesale market, whether it would include business to all or only some of its customers, the merged firms would control a significant share of all of the markets."); United States v. Ivaco, Inc., 704 F. Supp. 1409, 1419 (W.D. Mich. 1989 ). Measures of concentration have changed over the years. For the past three decades, the antitrust agencies have used the "Herfindahl-Hirschman Index" or HHI. HHI is calculated by summing the squares of the market shares of all firms in the industry. In doing so, it gives greater weight to the market shares of larger firms than the shares of smaller firms, reflecting the fact that larger firms are generally more competitively significant. Prior measures of concentration merely added the market shares of the industry's largest companies. Thus, the "four firm concentration ratio" is the sum of the market shares of the four largest firms in an industry.
17. 374 U.S. at 364 ("Without attempting to specify the smallest market share which would still be considered to threaten undue concentration, we are clear that 30% presents that threat."). presumption applies to the AT&T/T-Mobile merger in an already highly concentrated industry with high-entry barriers.
A. AT&T's Postmerger Market Share Would Exceed Forty Percent
The candidate product market is the market for "mobile wireless telecommunications services. how much of these promotions and discounts are driven by competition. The court will also consider how big a factor the local promotions and discounts play in the overall pricing picture of AT&T, T-Mobile, Verizon, and Sprint. For example, if a two-year wireless plan costs $1200 per year, but there is a fifty dollar discount available in some cities on a new phone, that would amount to about a two percent discount over two years and would probably be small enough not to undercut the overall national pricing picture.
Viewed from the standpoint of business customers, where travel capabilities are important and contracts are negotiated, the same conclusion appears likely: the geographic market is national. Similarly, viewed from the standpoint of suppliers (e.g., handset manufacturers), the geographic market is undoubtedly national. It is interesting to note that, according to an AT&T executive, Apple apparently approached Verizon, Sprint, AT&T, and T-Mobile about the original iPhone. 35 Consequently, under this proposed market definition, the merging parties will have a significant market share. As Senator Herbert Kohl observed at the recent hearings on this merger, "The proposed merger between AT&T and T-Mobile will bring together two of the four remaining national cell phone carriers to create the nation's largest cell phone network, with an estimated 43% market share. Should this deal be approved, AT&T and Verizon will control close to 80% of the national cell phone market." 36 Under the Merger Guidelines, the merger would significantly increase concentration in the already concentrated national market and in ninety-seven of the top one hundred local markets.
37

B. Entry Barriers Are High
Entry into the market of mobile wireless telecommunications services requires either (a) building out a network and obtaining spectrum rights, a slow process with high capital costs, or (b) piggy-backing on an existing provider, which is quicker but potentially more constrained (since network access, contract terms, and growth are all subject to a competitor's willingness to contract). The use of these words ["may be"] means that the bill, if enacted, would not apply to the mere possibility but only to the reasonable probability of the prescribed [sic] effect * * *. The words 'may be' have been in section 7 of the Clayton Act since 1914. The concept of reasonable probability conveyed by these words is a necessary element in any statute which seeks to arrest restraints of trade in their incipiency and before they develop into full-fledged restraints violative of the Sherman Act. A requirement of certainty and actuality of injury to competition is incompatible with any effort to supplement the Sherman Act by reaching incipient restraints.
45
With the rise of the Chicago School in the late 1970s, it became fashionable among antitrust economists and lawyers to dismiss the incipiency standard as outdated. Before the financial crisis, the conventional wisdom was that antitrust enforcers and courts could (and should) use concentration only as a screen: the antitrust agencies would challenge only those few mergers that, under the prevailing economic thinking, would demonstrably lead to a postmerger price increase. 46 It came to the point where the agencies seemed obligated not only to prove that a merger would cause prices to rise postmerger, but also explain the chain of events that would lead to the postmerger price increase (either unilateral or coordinated effects) and the likely magnitude of the price increase.
47
It is difficult to imagine how a DOJ or FTC attorney, even one with an MBA, could be expected to meet this burden. For some industries, anticompetitive effects may be relatively easy to predict; but in other industries, making such predictions is a fool's errand. The merging parties' documents may be useful, but repeat players before the agencies can be expected to know what to put into, and what to leave out of, their planning documents. Indeed, any well-counseled firm that plans to continue to grow through mergers knows this lesson very well.
The the Clayton Act's incipiency standard, the Agencies may challenge mergers that in their judgment pose a real danger of harm through coordinated effects, even without specific evidence showing precisely how the coordination likely would take place." 48 This recognition does much to bring the agencies back into line with the law. Congress and the courts have recognized that some economists and lawyers might believe that the disappearance of smaller competitors and greater industry concentration are bound to occur whether mergers are prohibited or not. 49 But this is not their decision to make. As the Supreme Court noted, "it is not for the courts to review the policy decision of Congress that mergers which may substantially lessen competition are forbidden, which in effect the courts would be doing should they now require proof of the congressional premise that mergers are a major cause of concentration." 50 Nor should it be left to the whim of the particular court or agency official to decide whether a trend toward concentration in an industry, whatever its causes, is a relevant factor in deciding whether the merger violates the Clayton Act. Congress determined that the trend toward concentration is a highly relevant factor. Under the incipiency standard, the AT&T/T-Mobile merger is highly problematic. The typical local market for mobile wireless services is already highly concentrated and the trend prior to this acquisition has been toward greater concentration. 51 The FCC states that concentration has increased thirty-two percent since 2003 and six and a half percent in the most recent year for which data is available. 52 The weighted average HHI (weighted by "Economic Area" population which is an aggregation of counties including the "node" and the surrounding areas economically related to the node) was 2848 in 2008, an increase from 2674 in 2007.
53
The weighted average HHI has increased by nearly 700 since the FCC first calculated this metric in 2003. 54 On a national basis, the trend toward concentration is equally apparent. To see the impact of the incipiency standard on merger review, take as an example Aluminum Company of America's acquisition of a small Id. at 273-74 (finding that Rome in the year prior to the merger produced "0.3% of total industry production of bare aluminum conductor, 4.7% of insulated aluminum conductor, and 1.3% of the broader aluminum conductor line."). That same year, Alcoa "produced 32.5% of the bare aluminum conductor, 11.6% of insulated aluminum conductor, and 27.8% of aluminum conductor." Id. at 274; see also id. at 280 ("The acquisition of Rome added, it is said, only 1.3% to Alcoa's control of the aluminum conductor market.").
57. The Court was clearly concerned about the trend toward concentration. It noted how "[i]t would seem that the situation in the aluminum industry may be oligopolistic." Id. at 280. The Court was concerned of the "likelihood that parallel policies of mutual advantage, not competition, will emerge" in this industry. Id. This trend toward oligopoly, observed the Court "may well be thwarted by the presence of small but significant competitors." Id. (emphasis added). Moreover, the evidentiary record showed that Rome "was an aggressive competitor." Id. at 281. 58. Id. at 280 (citations omitted). 59. Id. 60. Section 8 of the Clayton Act, which prohibits interlocking directorates, also employs an incipiency standard. Courts have long recognized that the purpose behind Section 8 was "to nip in the bud incipient violations of the antitrust laws by removing the opportunity or temptation to such violations through interlocking directorates. Indeed, the incipiency standard places antitrust on surer footing under rule of law principles, than having the agencies or generalist courts trying to predict what in many industries is unpredictable. As the Court has long recognized, the relevant economic data are "both complex and elusive."
61
If the legality of a merger rises and falls on the ability of the agencies to prove the nature and magnitude of the postmerger anticompetitive effects, then business executives will not know which mergers would likely be blocked. Such a vague, fact-specific rule of reason analysis would benefit antitrust lawyers and economists (and data production teams to comply with the onerous Second Request for "additional information and documentary material relevant to the proposed acquisition."). 62 But merger law is now nothing more than haphazard merger predictions, which raises significant rule-of-law concerns, "[a]nd unless businessmen can assess the legal consequences of a merger with some confidence, sound business planning is retarded." 63 Under the current incipiency standard and presumption, the merging parties (and antitrust agencies to the extent they permit such mergers to go through) must produce evidence clearly showing that the merger is unlikely to have anticompetitive effects. 64 The evidence should be so clear that citizens and Congress are confident that the risks inherent in the transaction are insignificant, and the procompetitive benefits are significant. 65 If the merging parties (and antitrust agencies) fail to overcome this presumption, then there is little confidence that the law is being enforced as it should be. The Philadelphia National Bank presumption is not only consistent with congressional intent (in preventing a too broad of an economic investigation), but it provides firms, especially those in concentrated industries, some guidance as to whether they or their competitors can merge (without running afoul of the Clayton Act). Indeed, it can re-channel some of the wasted costs in lobbying policymakers 66 (and fees to investment bankers) that arise from merger waves. Knowing that the merger is presumptively illegal, and knowing that the evidentiary showing to overcome this presumption is significant, many large firms in concentrated industries recognize that neither they nor their significant competitors can further increase industry concentration with another merger. This can increase their incentives to grow organically through superior internal efficiencies, technologies, services, and offerings. Consequently, under well-established U.S. law, there is a strong presumption of illegality when the merging firm's market share exceeds thirty percent in a highly concentrated industry with high entry barriers. As we examine below, the merging parties (through their public disclosures at least) have not overcome this strong presumption of illegality.
IV. THE MERGING PARTIES HAVE NOT OVERCOME THE PRESUMPTION OF ILLEGALITY
A. The Merging Parties Have Not Established That Consumers Will Overall Benefit with Merger Specific Efficiencies
"Although the Supreme Court has not sanctioned the use of the efficiencies defense in a section 7 merger case, the trend among lower courts is to recognize the defense."
67 Based on the publicly available information, it is unlikely that AT&T will overcome this presumption of anti-competitive harm with an efficiencies defense. Instead we find: (i) many of the efficiencies that AT&T claims are not "merger specific" and thus not "cognizable" under the agencies' Horizontal Merger Guidelines, and (ii) to obtain efficiencies in one part of the merged company (i.e., on the AT&T side), the company will need to cause harm somewhere else (i.e., on the T-Mobile side). The merger does not really expand wireless coverage area for customers. Apparently the coverage profiles of AT&T and T-Mobile are fairly similar, so it is unlikely that combining the companies will create significant improvements in coverage area. 68 The latest buzz is 4G wireless technologies, which offer theoretical download speeds of 100 Mbps, with the technology based on orthogonal frequency-division multiplexing ("OFDM"). 69 To the extent that the merger allegedly gives T-Mobile a "clear path" to 4G services, this is not merger-specific. Just giving customers of one of the merging parties access to something that the other party offers is not a merger-specific efficiency. Customers who value that feature could switch to the other provider absent the merger. Moreover, if there is evidence that T-Mobile was independently working on the equivalent of 4G (and there is here), then this undercuts the efficiency defense. The argument that T-Mobile has "no clear path" towards 4G only begs the question: in a competitive environment, under the rigors of competition, T-Mobile needs to find such a path. 70 The lack of a "clear path" is an incentive to innovate and compete harder. The asserted benefit of the merger, from T-Mobile's standpoint, is that AT&T can migrate TMobile users to its network. This is not a true efficiency because the choice is already part of a price-quality tradeoff for consumers.
To the extent that the merger gives AT&T needed spectrum, there are less anticompetitive alternatives for AT&T to get more spectrum. One argument in favor of the merger is that AT&T is running out of spectrum as data-hungry users are using what AT&T currently offers. 71 But there are other ways for AT&T to get needed spectrum that would not harm competition. The irony should not be lost on anyone that the video and music needs of a segment of AT&T customers appear to be the driving force of this merger. In order to satisfy those needs, AT&T is proposing to restructure the industry. One efficiency that may be associated with the acquisition is that it will give the merged firm more spectrum options, which will allow it to deploy spectrum most efficiently. Not all spectrum is created equally, and thus there may be benefits to both T-Mobile and AT&T if they are able to redeploy spectrum. As the FCC noted:
[S]pectrum resources in different frequency bands have distinguishing features that can make some frequency bands more valuable or better suited for particular purposes. For instance, given the superior propagation characteristics of spectrum under 1 GHz, particularly for providing coverage in rural areas and for penetrating buildings, providers whose spectrum assets include a greater amount of spectrum below 1 GHz spectrum may possess certain competitive advantages for providing robust coverage when compared to licensees whose portfolio is exclusively or primarily comprised of higher frequency spectrum. As discussed above, holding a mix of frequency ranges may be optimal from the perspective of providing the greatest service quality at low cost.
The spectrum holdings in the industry as of 2009 were as follows: * These are estimates based on the available data. ** T-Mobile holds a very small amount of Cellular spectrum. T-Mobile's spectrum holdings are almost entirely above 1 GHz. This suggests, at a minimum, that AT&T's commitment to build out its network in rural areas is largely independent of anything it is gaining in the acquisition. T-Mobile's spectrum holdings are not well-suited for rural build-outs. Rather, this promise seems to be politically driven and aimed at senators and representatives from largely rural states. As a cost of getting support for the transaction, AT&T is willing to spend more on rural markets. Merger critics point out that Verizon already plans to cover more than ninety percent of the U. On the other hand, at least parts of T-Mobile's spectrum, licenses, and probably towers are valuable in the urban areas where AT&T is apparently having network difficulties. The likely argument is that both firms will benefit by redeployment of assets. Of course, this same argument can be used whenever firms have to compete for scarce inputs, and no firm wins all the auctions. Critics have contended that AT&T could take the money it is spending on the acquisition and spend it on network improvements, and that would be a more procompetitive outcome.
AT&T's efficiency argument essentially comes down to this: what is good for AT&T is good for the United States. It equates its increase in dominance, and its elimination of a significant competitor, as somehow proconsumer, proinnovation and proinvestment. AT&T's lead filing with the FCC contains dire predictions if its merger is blocked. AT&T predicts that consumers will confront "lower output, worse quality, and higher prices."
75 It alleges that preventing its acquisition of T-Mobile would risk shown why their industry is so unique that by removing a significant competitor like T-Mobile will not make it easier to collude tacitly postmerger. Section 7.1 of the Merger Guidelines defines the general conditions necessary for coordinated effects:
Pursuant to the Clayton Act's incipiency standard, the Agencies may challenge mergers that in their judgment pose a real danger of harm through coordinated effects, even without specific evidence showing precisely how the coordination likely would take place. The Agencies are likely to challenge a merger if the following three conditions are all met: (1) the merger would significantly increase concentration and lead to a moderately or highly concentrated market; (2) that market shows signs of vulnerability to coordinated conduct (see Section 7.2); and (3) mergers are more likely to destroy, rather than enhance, shareholder value); Clayton M. the Agencies have a credible basis on which to conclude that the merger may enhance that vulnerability. An acquisition eliminating a maverick firm (see Section 2.1.5) in a market vulnerable to coordinated conduct is likely to cause adverse coordinated effects.
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As we discuss in Part III, the industry is already highly concentrated. Moreover, there is no evidence of structural barriers to collusion. The few remaining firms can quickly detect and punish any attempt to increase competition by reducing price. In this industry, pricing and other terms of sale are highly transparent and are easily compared. These terms include: monthly fee; coverage area; included minutes, text, and data; overage and roaming charges; length of contract; penalties; activation fee; and optional features. The condition that there be rapid responses by rivals also appears to be true. One critic of the acquisition (FreePress) states that AT&T and Verizon "have a long history of raising prices in concert, as they both did early last year [2010] by requiring all customers on feature phones to add data plans."
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The FCC gives another example of how transparency affects price competition in its Fourteenth Mobile Wireless Competition Report. The example is particularly noteworthy. It shows how T-Mobile, acting as a price-cutter, prompted AT&T and Verizon to narrow their price premium on unlimited service offerings:
91. Unlimited Calling Plans. The focus of price competition now appears to be shifting to unlimited service offerings. In an effort to reduce churn, T-Mobile introduced a lower-priced version of its unlimited national voice calling plan in the first quarter of 2009, but limited its availability to select existing customers. With the subsequent launch of its new "Even More" plans in October 2009, TMobile reset prices on tiered offerings at significant discounts to its legacy plans, and brought its pricing structure more closely into line with that of Sprint Nextel, the least expensive nationwide service provider. The biggest pricing changes were made on T-Mobile's unlimited service offerings, which include bundled voice, text and data offerings as well as an unlimited voice-only calling plan. At the same time, T-Mobile discontinued its myFaves unlimited calling circle offer.
Even before T-Mobile launched its new pricing plans, Verizon
Wireless and AT&T priced their postpaid service offerings at a premium relative to those of T-Mobile and Sprint Nextel. According to analysts, this premium reflected the willingness of consumers to pay higher prices for access to preferred handsets and data offerings, and in Verizon Wireless's case, positive perceptions of its network. TMobile's price changes appear to have prompted Verizon Wireless and AT&T to narrow the price premium on unlimited service offerings. In January 2010, Verizon Wireless reduced the prices of its unlimited voice plans for both individual and shared family offerings. Later the same day, AT&T responded to Verizon Wireless's changes with matching price reductions on its unlimited voice plans. While Verizon Wireless's and AT&T's unlimited plan price cuts were significant, their postpaid service offerings remained the most expensive in the industry, even following these price changes, as the prices of Sprint Nextel's and T-Mobile's equivalent or comparable unlimited plans had already declined sharply. There are probably many other examples of competitive moves and responses over time. They may involve the introduction and pricing of calling plans, commitment periods and penalties, pricing for subsidized handsets, and so forth. In each of these dimensions, the market is fully transparent to a competitor.
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Comparison of Unlimited Pricing Plans
The merging parties may argue that tacit collusion is unlikely, because, postmerger, Sprint would become the maverick firm and undercut any attempt by AT&T and Verizon to raise prices, reduce consumer choices, or decrease their incentives to innovate. Sprint's incentives to serve as a maverick would arguably change, however, after a merger. Sprint may conclude that it would do better by going along with AT&T and Verizon than by trying to undercut them and gain customers. It may be possible to model the gains to Sprint depending on which strategy it pursued.
Nor has AT&T established that other firms would restore competition postmerger. Other than Sprint and Verizon, the other firms in the market are so small, so capacity constrained, or so dependent on Verizon and AT&T that they would not be likely to act as a check on coordinated interaction. 
Handset Competition and Innovation
The merger will also likely lead to less choice and higher prices to consumers for handsets, and will give AT&T more power over handset suppliers. Price and nonprice competition among the mobile wireless handset manufacturers, according to the FCC, affects competitive outcomes in the mobile wireless service market. Competition is also shaped by the provider-as-retailer model of handset distribution.
96 "Bundling contracts and exclusive handset arrangements are firm conduct that occurs frequently in the provider-as-retailer model of handset distribution."
97
The merger removes a company that buys and subsidizes handsets. The loss of a significant competitor means that handset manufacturers have one less customer they could turn to, or threaten to turn to, in negotiations with mobile service providers. Moreover, consumers may see their choices of handsets narrowed after the merger. Consumer costs for phones could also increase as the merged company faces less competitive pressure to subsidize phone prices as much as before. Another possible effect is that the growth of Android-based devices 98 will be slowed. T-Mobile has been the leader in offering these devices as a means of countering the iPhone. There are numerous trade press reports and advertisements showing this ongoing competition.
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The introduction of Android software and devices is summarized in the FCC's Thirteenth Mobile Wireless Competition Report as follows:
171. The Twelfth Report noted that the development of Android was announced in November 2007 by the Open Handset Alliance-an alliance of 34 handset makers, wireless providers and other technology companies led by Google Inc. ("Google"), T-Mobile, High Tech Computer Corporation ("HTC"), Qualcomm, and Motorola which was formed to accelerate innovation and "openness" in the provision of mobile wireless services. The Twelfth Report further noted that Android was intended to be the "first open, complete, and free platform created specifically for mobile devices," and that it was set to be commercially deployed in the second half of 2008.
172. As revealed in subsequent reports about its development, the Android system is a set of operating software developed by Google that is designed to support several different objectives. First, Android expand their sales in the relevant market).
96. supports and brings together in one package a number of applications Google has developed for mobile handsets, including a search service, Google maps and a new advanced mobile Web browser that is intended to rival the browser on the Apple iPhone. Second, Android provides a platform to support a marketplace for applications made by other companies. Like Apple's software development kit and App Store, Android is designed to make it easier for third-party software developers to make their applications available on mobile handsets and to integrate these applications with handset features such as locationsensing technology. Third, despite its use of Google's search service and other Google applications, the Android system allows wireless service providers to customize the Android software to promote their own data services and content. Google is making the Android operating software available free of charge to handset manufacturers [sic] and wireless service providers in order to encourage the development and deployment of handsets based on Android.
173. Although Google originally planned to launch the new Android handsets in the second half of 2008, subsequently the company indicated that the handsets would not be commercially available until the fourth quarter of 2008. Several factors contributed to the delays, including: (1) the inherent difficulty of managing a project in which Google had to collaborate with and coordinate the work of many different providers to support its Android technology platform, including handset manufacturers, wireless service providers, software developers and chip set makers; (2) challenges wireless service providers have encountered in their efforts to customize the Android software and brand their own devices; and (3) various challenges that confronted software developers in working with Google's programming tools and creating programs for Android.
Google and T-Mobile unveiled the first Android device, the G1, in September 2008, and the following month T-Mobile became the first U.S. provider to launch a handset that uses the Android operating
system. The G1 runs on both T-Mobile's mobile broadband WCDMA/HSDPA network, which T-Mobile is still in the early stages of rolling out, and also on slower networks using older GSM-family technologies. In addition to Google's advanced new mobile Web browser, search interface and other Google applications such as maps, Gmail and YouTube, the G1 also features a touch-screen that slides open to reveal a real physical keypad underneath, a trackball that supplements the touch-screen navigation, GPS navigation, Wi-Fi access and Bluetooth connections, among other gadgets and functions. Although the Google applications come installed on the G1, the G1 has an applications store, called the Android Market, where G1 users will be able to download programs created by third-party developers. However, while Google maintains that the G1 leaves it up to consumers to decide what they want to run on their cellphones, one reviewer points out that the G1 is "tightly tied to Google's Web-based email, contacts and calendar programs." Nevertheless, while noting many differences between the G1 and Apple's iPhone, the same reviewer concludes that, like Apple's product, Google's G1 is "a serious handheld computer with a powerful new operating system." 100 Choice of devices is important to consumers, who increasingly are choosing a wireless service based on the devices that are available. According to the FCC's Fourteenth Mobile Wireless Competition Report:
299. Handsets and devices are becoming increasingly central to the dynamics of the overall wireless market. Recent studies show handsets playing an increasingly important role for consumers as a basis for choosing providers, although these studies differ as to the level of importance of handsets to consumers. For example, a recent report from Consumers Union provides data that suggests that many consumers switched to new wireless service providers in order to obtain a particular handset. Specifically, the report states that during the two-year period of 2008 through 2009, 38 percent of respondents who had switched providers did so because it was the only way to obtain the handset that they wanted. The same report also indicates that 27 percent of all respondents had a specific wireless handset in mind when they went shopping for a new handset. A first quarter 2009 survey by Nielsen Company shows handsets were the seventh most important reason consumers chose their existing wireless provider, although handset choice increased in importance to 6.4 percent from 2.9 percent in the third quarter of 2006. Recent analyst reports also identify access to handsets as an increasing challenge faced by midsized and small providers.
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Viewed from a handset manufacturer's perspective, the acquisition removes a significant buyer from the market. This is likely to have a nontrivial impact on handset manufacturers' ability to negotiate. It is possible that the change will also reinforce AT&T's incentives to compete for exclusive deals, and Verizon will also find this to be the most viable strategy. This could easily result in Sprint not being a fully competitive alternative, putting further pressure on its long-term survival given the trends showing the importance of handset choice.
Text Messages
Text message prices may be an example of successfully coordinated conduct in the wireless industry. The theory is that with only a few firms offering the service, it is relatively easy for those firms to coordinate on pricing, and there does seem to be some evidence that such coordination As their popularity has grown, so has the price charged on a per message basis. From 2006 to 2008, the price of sending and receiving a text message among the four largest cell phone carriers increased by 100%-from 10 to 20 cents per message. The four companies increased their text messaging prices in two steps-first from 10 to 15 cents, and then from 15 to 20 cents-within weeks or even days of each other. These lockstep price increases occurred despite the fact that the cost to the phone companies to carry text messages is minimal-estimated to be less than a penny per message-and has not increased.
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The Seventh Circuit recently affirmed the district court's decision not to dismiss a conspiracy case alleging text messaging price-fixing against the four national carriers. 103 The Court of Appeals noted, among other things, that the four defendants sold ninety percent of U.S. text messaging services; it would not be difficult for such a small group to agree on prices and to be able to detect "cheating"; prices had been declining; and "all at once the defendants changed their pricing structures, which were heterogeneous and complex, to a uniform pricing structure, and then simultaneously jacked up their prices by a third."
104
Pricing of text messages may present a natural experiment on coordinated pricing behavior in the industry. The use of text messages rapidly expanded in [2008] [2009] , and the industry at that point apparently was sufficiently concentrated for coordinated interaction to occur. It is also possible that going from four to three "national" firms will result in even higher text message prices, which would be a merger effect.
Parallel Accommodating Conduct
The 1997 Merger Guidelines stated that "[s]uccessful coordinated interaction entails reaching terms of coordination that are profitable to the firms involved and an ability to detect and punish deviations that would undermine the coordinated interaction." 105 The text message example above is an illustration of a potentially profitable strategy that includes the ability to detect and punish deviations. But economic theory has recognized for some time that there are forms of coordinated interaction that are profitable but do not involve the requirement (borrowed from classic cartel theory) that the firms involved be able to "detect and punish" cheating. 106 The revised 2010 Merger Guidelines refine the analysis and bring it into line with economic theory. The new Merger Guidelines identify three kinds of coordinated behavior: (1) "explicit negotiation of a common understanding of how firms will compete or refrain from competing"; (2) "a similar common understanding that is not explicitly negotiated but would be enforced by the detection and punishment of deviations . . . "; and (3) "parallel accommodating conduct not pursuant to a prior understanding."
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In discussing parallel accommodating conduct, the revised Merger Guidelines state: "Parallel accommodating conduct includes situations in which each rival's response to competitive moves made by others is individually rational, and not motivated by retaliation or deterrence nor intended to sustain an agreed-upon market outcome, but nevertheless emboldens price increases and weakens competitive incentives to reduce prices or offer customers better terms."
108 There is no need for the participants to "detect and punish" cheating. DOJ was concerned about parallel accommodating conduct in its challenges to the Worldcom/Sprint and Alcan/Pechiney mergers. 109 In language that may prove equally applicable here, DOJ alleged in Alcan: "[a]fter the acquisition, the combined firm and its largest North American rival would share market leadership and a common incentive to pursue strategies that emphasize accommodation and do not risk provocation." 
Unilateral Effects
Alternatively, the merger can be analyzed under a unilateral effects theory. In the context of the incipiency standard, the agencies' unilateral effects analysis is better viewed as a complement for cases where market definition is less straightforward. In differentiated product industries, some products can be very close substitutes and compete strongly with each other, while other products are more distant substitutes and compete less strongly. A merger between firms selling differentiated products may diminish competition by enabling the merged firm to profit by unilaterally raising the price of one or both products above the premerger level. So, as one recent example, DOJ can challenge a merger involving "value" shampoo, conditioners, and hairspray. 111 Whether the market is defined as shampoo generally or value shampoo specifically, the antitrust agency can predict that the prices for one or both of the merging firms' product will increase postmerger. The agency will base its prediction on diversion ratios, the estimated consumer demand at postmerger prices, and the profit margins of the merging parties' hair products. 112 The problem is that unilateral effects theory has become the opium of merger review. If the agency can predict the likely postmerger price increases for value shampoos, white pan bread, or baby wipes, then the merging parties and courts will demand the FTC and DOJ prove for every merger how prices will increase postmerger, and by what magnitude. It is not surprising then that most merger cases in recent years are challenged under a unilateral effects theory. 113 However, as one former head of the Antitrust Division observed,
[U]nilateral effects should not be the theory of choice simply by default. If we reach too quickly for unilateral effects theories to the exclusion of meaningful coordinated effects analysis, we might miss important cases that should be brought or craft our relief too narrowly in cases that we actually pursue.
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Where market definition and entry barriers are relatively straightforward, it is questionable whether DOJ needs to rely on a unilateral effects theory, the utility of which is where market definition is less straightforward or meaningful (such as whether the market is defined as value shampoos or shampoo generally). Nonetheless, we discuss below how a unilateral effects theory applies here. But we do so with the important caveat that the incipiency standard controls. The fact that DOJ can show that the merger significantly increases the likelihood of a substantial unilateral price increase simply provides additional evidence of why the merger violates the Clayton Act.
Although the Merger Guidelines outline several types of unilateral effects, the most likely candidate theory here involves pricing of differentiated products:
The concept of unilateral effects is simple to describe: In markets characterized by product differentiation, mergers between close competitors are likely to lead to higher prices absent postmerger repositioning of other products in the market and/or efficiencies. In the usual case, the merging firms sell products (A and B) that consumers perceive to be close competitive substitutes for each other. Other products, while perhaps being functional substitutes on some level, are viewed by the consumers of A and B to be substantially differentiated from A and B in terms of product attributes, such that changes in the prices of A or B do not lead consumers to choose other products in significant numbers. After A and B come under common control, the price of A could be raised because many of the consumers of A would switch to B, the profits of which, instead of being lost by the firm selling A, would now be captured by the merged firm. Other consumers would stay with A and pay [the] higher price . . . . It is the diversion of consumers from A to B, compared to a diversion to any other products, that permits a postmerger price increase. (Note that the same could be said about increases in the price of B leading to significant diversion to A[)].
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It is beyond this Article's scope to analyze "upward pricing pressure" or diversion ratios. However, several observations may be offered.
It seems likely that the parties are relatively close substitutes. First, they offer similar plans and services, although, T-Mobile tries to price somewhat lower and also has somewhat lower profit margins. 116 Second, it is likely that the real market for "low-end" customers is in prepaid plans as opposed to postpaid plans. Prepaid plans are a way to cut costs and avoid the lengthy contracts that come with traditional cell phone plans. Prepaid plans have been growing rapidly (probably because of the recession) but they generate much lower revenue per subscriber than postpaid plans. If the DOJ applies an "upward pricing pressure" analysis, the result is likely to confirm the intuition (and fear) of many T-Mobile customers: that AT&T has an incentive to raise T-Mobile prices postmerger. AT&T has both a significantly higher market share and significantly higher margins than T-Mobile. If AT&T raises T-Mobile prices postmerger, it will likely recapture a high enough percentage of defecting T-Mobile customers that the price increase will be profitable. On the other hand, AT&T probably has much less of an incentive to raise prices on its own customers postmerger.
Indeed, AT&T's own unilateral effects analysis in past transactions highlights this concern. In its November 2008 FCC filing in connection with the acquisition of Centennial Communications, AT&T argued that Centennial was not a particularly close substitute because "AT&T focuses on the other national carriers in its competitive decision making and does not consider Centennial in deciding on pricing and service offerings."
118 It recognized that the number of competitors and share of the merging firms were relevant. 119 And it is worth noting that AT&T's past arguments about the ease of competitive repositioning do not square with its own repeated statements in this merger about the increasing demands consumers are placing on wireless networks. 
Exclusionary Effects
Finally, the merger can be analyzed under an exclusionary effects theory. The theory is that a merger may enable the merged firm to engage in exclusionary conduct after the merger-for example, by denying rivals access to needed inputs, by cutting off their access to customers, or otherwise by raising their costs.
121 When a merger enhances the ability of a firm to exclude rivals, the result may be harm to competition. he Commission also has noted that a merger such as this one does not take spectrum away from any competing carriers -that is, no competitor is made worse off by the transaction -and has focused its review on whether competitors would be able to compete effectively at a later point in the deployment of next-generation services." Id. at 27.
121. Sprint raises these concerns in its complaint challenging the merger. 
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This theory of harm is particularly relevant to the AT&T/T-Mobile merger. The merging parties have asserted that smaller regional and local carriers will replace any competition lost through the merger, and, therefore, will constrain AT&T from exercising market power postmerger. For this claim to be true, the smaller carriers must be able to develop and grow into a significant competitive force in the marketplace. If the merged firm can make it significantly more expensive for the smaller companies to operate, or otherwise act to block or limit their growth, the parties' claim becomes highly suspect.
Exclusionary theories are put forward in a number of the comments on the merger filed with the FCC. As one example, Cincinnati Bell Wireless ("CBW") is a regional carrier that serves approximately 509,000 subscribers in the greater Cincinnati and Dayton metropolitan areas as well as several counties in Indiana and northern Kentucky.
125 Like AT&T and T-Mobile, CBW is a GSM-based carrier (GSM or Global System for Mobile Communications is the most prevalent standard for technologies in cellular networks). Because the parties hold out CBW as one of the regional carriers that would allegedly replace the competition lost by the merger, it is worth noting the difference in their relative sizes. Postmerger, the combined AT&T and T-Mobile would be approximately 250 times the size of CBW, yet CBW would be the second largest GSM-based carrier in the country.
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Regional carriers like CBW must give their customers the ability to roam out of the local region onto the networks of other carriers. Because CBW is GSM-based, the only two current choices for a roaming partner in most markets are AT&T and T-Mobile, 127 and the company currently has roaming contracts with both of them. CBW states that AT&T's rates for voice and data roaming are approximately twice as high as T-Mobile's rates. 128 Postmerger, AT&T would be the only remaining 3G roaming alternative since AT&T has already announced its intention to shut down T-Mobile's 3G network.
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And CBW claims that in the past, AT&T has engaged in repeated acts of exclusionary conduct, including:
charging unreasonable roaming rates; denying roaming access on its advanced data networks and opening access only after severe delays, at unreasonably high rates, and upon anticompetitive conditions; preventing access to contiguous or quality spectrum by buying it up through both auctions and merger; and denying access to new and innovative handset technology by tying manufacturers into exclusive arrangements and specifying "single carrier" handset designs developed for use only on its network.
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It does not require much imagination to see how the proposed merger could make things appreciably worse for firms like CBW and consumers. Losing T-Mobile as a supplier both exposes CBW to a roaming rate increase and increases its vulnerability to further exclusionary conduct by AT&T. Far from being able to grow and provide meaningful competition to the merged firm, CBW and similar firms are likely to be hemmed in if not further marginalized.
As a final point, the agencies most often encounter exclusionary conduct in vertical mergers or in mergers with a vertical dimension, such as where the merged firm supplies needed inputs to customers who are also competitors. 131 But there can be exclusionary effects on a purely horizontal 132 Merging Firms A and B operate in a market in which network effects are significant, implying that any firm's product is significantly more valuable if it commands a large market share or if it is interconnected with others that in aggregate command such a share. Prior to the merger, they and their rivals voluntarily interconnect with one another. The merger would create an entity with a large enough share that a strategy of ending voluntary interconnection would have a dangerous probability of creating monopoly power in this market. The interests of rivals and of consumers would be broadly aligned in preventing such a merger.
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Telecommunications is an industry subject to significant network effects. Indeed, the telephone is a classic example of network effects. In the early, unregulated era of telephone service, the dominant Bell system simply refused to interconnect with independent local phone companies. 134 The existence of network effects in the mobile wireless industry may be seen in handset exclusivity. As the FCC noted, exclusive contracting for handsets only takes place "with providers that have larger customer bases and extensive network penetration."
135 Indeed, the FCC notes that while all of the four nationwide providers have some exclusive arrangements, the non-nationwide providers typically do not.
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In what ways could the merger change the strategy of the merging parties given the existence of network effects? One possibility is that the merger will further enhance AT&T's incentive and ability to demand handset exclusivity. A second possibility is that AT&T, which currently has reciprocal roaming agreements with several carriers, 137 could find itself in a position after the merger where it no longer needs those carriers as roaming partners. Reciprocal roaming agreements, according to AT&T, provide a check on roaming rates since the parties need each other.
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Postmerger, the situation may be more like AT&T and CBW, where CBW roams on AT&T's network but not vice versa.
139
A third possibility involves network infrastructure. T-Mobile was a founding member of the "Open Handset Alliance," a broad alliance of technology and wireless firms that joined forces to develop the Android platform.
140 Such an alliance requires the possibility of a return on considerable investments. One can readily imagine a postmerger world in which the inability to reach a sufficient number of wireless customers would make it impossible for a firm or group of firms to recoup their investments, and, as a result, the investments would not be made.
V. REMEDIES
As Part III shows, this merger is presumptively anticompetitive. As Part IV discusses, AT&T and T-Mobile in their public documents have not overcome this presumption of illegality by (i) showing how consumers will overall benefit with merger-specific efficiencies and (ii) rebutting the presumption that the significant increase in concentration, in an already highly-concentrated industry, will increase the likelihood of tacit collusion. Consequently, looming large is the question of remedy. At the end of the day, if DOJ concludes that the merger violates the Clayton Act, what is the cure? There are three possibilities: sue to block the merger, agree to divestitures, or agree to behavioral conditions.
In the past several years, wireless mergers involving the four national facilities-based providers have mostly involved an expansion of coverage, and the entities that were combined for the most part had not competed in most of the geographic areas. 144. DOJ noted that its approval will be conditioned on three fundamental tests, one of which is that the "divestiture of the assets to the proposed purchaser must not itself cause competitive harm":
For example, if the concern is that the merger will enhance an already dominant firm's ability unilaterally to exercise market power, divestiture to another large competitor in the market is not likely to be acceptable, although divestiture to a fringe incumbent might. If the concern is one of coordinated effects among a small set of postmerger competitors, divestiture to any firm in that set would itself raise competitive issues. In that situation, the Division
A. Behavioral Remedies
Behavioral conditions or behavioral remedies include imposing the requirement that the merged company agree to price or access terms, or otherwise change its conduct. For example, if there is concern that AT&T could disadvantage its competitors by charging excessive special access fees, AT&T could be ordered to provide access on reasonable and nondiscriminatory terms. If there is concern about exclusive agreements with handset manufacturers, AT&T could agree not to enter such exclusive agreements.
DOJ, under the Obama Administration, has been receptive to behavioral remedies, whereby DOJ permits a merger but regulates the behavior of the merging parties. 145 Historically, based on sound practical reasons, the antitrust agencies preferred structural remedies (requiring divestiture of assets) over behavioral ones.
Behavioral remedies are unattractive for many reasons, as DOJ itself has recognized. 146 DOJ is not set up as a regulatory agency. The staff that works on this merger will be disbanded and move on to other matters when the review is finished. The head of DOJ Antitrust Division from both Republican and Democratic parties have said that DOJ is not, and should not be, in the business of ongoing oversight of remedies. Indeed, to the extent that DOJ is market-oriented, behavioral remedies are perverse, in that they limit the ability of a firm to make market-based decisions, and they are by necessity applied only to the merged firm and not to its competitors. Thus, behavioral remedies should be used only when no other alternative exists, such as in vertical mergers where the main theory of harm is that rivals will be foreclosed from the market. 147 In telecommunications mergers, they tend to be used mostly for the sake of parallel orders. 148 If the FCC wants to impose a behavioral remedy, DOJ may also include it in a decree. But it should be understood that adding behavioral remedies to a consent decree usually accomplishes little, if anything, from DOJ's standpoint-it is done because it is a relatively lowcost, even if relatively low-return, proposition.
B. Divestitures
Partial divestiture of assets by one or both of the merging firms is a different story. Divestitures may be ordered if only parts of a deal are problematic. In a horizontal merger, divestitures are used to fix competitively significant overlaps. 149 If the acquiring company offers many products, but only competes with the acquired company in one of those products, that product line may be divested. Or if the acquiring company competes with the acquired company in only one geographic location, its business in that location may be divested. So the first point is that divestitures generally only make sense when the problematic overlaps are small relative to the size of the deal. A second issue is, who is the buyer? Divestitures, like any remedy, are intended to replace the competition lost through a merger. This has led to a number of requirements being imposed on a prospective buyer before DOJ will approve the buyer. For example, you do not want a buyer who has never managed a business like the one being divested. Firms who enter new and unfamiliar businesses often fail. 150 For similar reasons, you do not want a buyer who is undercapitalized and needs to rely on the merged company to provide financing. That buyer may pull its punches because it is on the hook to the merged company. You also do not want the divested assets sold to several smaller buyers. While each of those buyers may be fine, they are also individually weaker than the original firm was, and, therefore, may be less effective competitors. Finally, you want an entire business divested, not just pieces of the business. History teaches that divestitures of complete businesses are much more likely to succeed than just certain assets or licenses.
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So let us apply these well-accepted principles to the current AT&T/TMobile merger. First, the overlaps here are not small relative to the size of 149. 2011 Policy Guide to Merger Remedies, supra note 143, at 5 ("Divestiture of overlapping assets, usually an existing business entity, can effectively preserve competition that the merger otherwise would eliminate.").
150. STAFF OF THE BUREAU OF COMPETITION OF THE FEDERAL TRADE COMMISSION, A STUDY OF THE COMMISSION'S DIVESTITURE PROCESS 23 (1999) ("mistakes by buyers are inherent in the acquisition process, particularly where buyers have no previous experience in the market.").
151. 2011 Policy Guide to Merger Remedies, supra note 143, at 8 ("The Federal Trade Commission Divestiture Study found that divestitures of on-going businesses succeeded at a higher rate than divestitures of selected assets.") (footnote omitted). the deal. This is not a geographic expansion merger involving a handful of competitive overlaps, as was the case with prior wireless mergers. 152 As previously stated, the relevant geographic market in this case appears national. But even on a local market basis, there are likely to be hundreds of local markets where AT&T and T-Mobile compete for customers, and where both are among the top four competitors. If DOJ finds likely competitive effects in all or most of those local markets, divestiture becomes an unattractive remedy. Second is the question of the identity of the buyer. The goal is to have a buyer (or buyers) that will restore the competition lost by the disappearance of T-Mobile. A large buyer like Sprint would be one option, but only in those markets where it does not have a sizeable presence already. Otherwise, even with a divestiture, the number of players is being reduced postmerger.
A small buyer may be unattractive, since it may be unable to deliver what T-Mobile did for its customers. For example, a small carrier may depend more on its larger rivals than T-Mobile does. And that could end up meaning it has a higher cost structure, or is dependent on its competitors, in ways that T-Mobile is not.
Third is the question of what assets are being divested. The answer has to be primarily licenses for spectrum. And here we run into another problem. If, AT&T asserts it needs T-Mobile's spectrum, what are the merging parties going to divest? Spectrum. But since spectrum is the driver of the deal, it does not make sense that AT&T will simply sell off TMobile's spectrum everywhere that there is overlap. Rather, the likely result would be "mix and match" divestitures. 153 AT&T will be willing to divest the spectrum that it does not need, but keep the spectrum that it needs or is more desirable. We have seen something similar happen in radio mergers, where the merged company keeps the bigger stations and agrees to divest the smaller ones. AT&T's antitrust counsel would likely offer the same deal. Of course, it may happen by chance that a buyer needs precisely the same spectrum that AT&T is willing to divest, but that is
C. Enjoining the Merger
This brings us to the last remedy: blocking the merger. Actually, according to the Supreme Court, that is the first remedy courts are supposed to consider. On the question of remedies, United States v. E. I. Du Pont De Nemours & Co., which is still good law, states:
The very words of § 7 suggest that an undoing of the acquisition is a natural remedy. Divestiture or dissolution has traditionally been the remedy for Sherman Act violations whose heart is intercorporate combination and control, and it is reasonable to think immediately of the same remedy when § 7 of the Clayton Act, which particularizes the Sherman Act standard of illegality, is involved. Of the very few litigated § 7 cases which have been reported, most decreed divestiture as a matter of course. Divestiture has been called the most important of antitrust remedies. It is simple, relatively easy to administer, and sure. It should always be in the forefront of a court's mind when a violation of § 7 has been found. 156 Given the unattractiveness of behavioral remedies and the likely inadequacy of piecemeal divestitures, the preferred remedy seems clear.
VI. CONCLUSION
The AT&T/T-Mobile merger is presumptively anticompetitive under Philadelphia National Bank. There are important policy reasons for this legal presumption, including providing greater certainty to consumers and the industry participants, increasing transparency and accountability of the antitrust agencies, and reducing the risk of political capture of the agencies. 157 Here on a national level, this is a four to three merger in a highly concentrated industry. The industry, through past mergers, has accelerated toward greater concentration. The industry has high entry barriers. There is no indication that the market shares overstate competitive significance. The merging parties must provide convincing evidence to overcome the presumption. To date, they have not. AT&T and T-Mobile have not established why the market is not susceptible to coordinated effects. There is also reason to believe that AT&T could unilaterally raise prices to TMobile's customers postmerger. At the end of the day, the proposed merger likely violates Section 7 of the Clayton Act and should be enjoined.
